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DAMAGES FOR PHYSICAL INJURIES FROM FRIGHT OR 
NERVOUS SHOCK, WITHOUT IMPACT. 



I. Cases denying the eight of becoveby. 
1. Victorian Ry. Comrs. v. Coultas: 1 

The plaintiffs, James Coultas and wife, while driving had to 
cross a level crossing on the line of railway from Melbourne to 
Hawthorn, Victoria. When they arrived at the crossing the gates 
were closed, and the keeper came and opened the gates. When 
plaintiffs got on the line a train was seen approaching. The gate 
keeper directed to them to go back, but Jas. Coultas, who was driv- 
ing, shouted to him to open the opposite gate, and they went on. 
They crossed safely, but the train passed close to the back of the 
vehicle. Mary Coultas fainted, and the medical evidence showed 
that she received a severe nervous shock from fright, and that the 
illness, from which she afterwards suffered, was the consequence 
of the fright. 

Damages were assessed, by the jury, for both plaintiffs. The 
points reserved were: 

(1) Whether the damages are too remote to be recovered? 

(2) Whether proof of impact is necessary? 

(3) Whether female plaintiff can recover damages for physical 
or mental injuries, or both, occasioned by fright caused by the 
negligent acts of the defendants ? 

The full court of the Colony decided each point against the de- 
fendants and entered judgment for the plaintiffs. The case was 
appealed to the Privy Council, which reversed the judgment. 
Speaking through Sir Eichard Couch, it held that damages arising 
from mere sudden terror unaccompanied by any actual physical 
injury, but occasioning a nervous or mental shock, cannot under 
such circumstances be considered a consequence which, in the or- 

i (1888) Privy Council, 13 App. Cas. 222. 
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dinary course of things, would flow from the negligence of the gate 
keeper. Otherwise, it appeared to their lordships, "it would be 
extending the liability for negligence much beyond what that lia- 
bility has hitherto been held to be." And also : 

" Not only in such a case as the present, but in every case where an accident 
caused by negligence had given a person a serious nervous shock, there might 
be a claim for damages on account of mental injury. The difficulty which now 
often exists in case of alleged physical injuries of determining whether they 
were caused by the negligent act would be greatly increased, and a wide field 
opened for imaginary claims." 

And finally, their lordships were "of opinion that the first ques- 
tion, whether damages are too remote, should have been answered 
in the affirmative, and on that ground, without saying that 'im- 
pact' is necessary, that the judgment should have been for the de- 
fendants." 

This case was followed in Henderson v. Canada < Atlantic By. 
Co., 2 because it was the decision of the highest appellate court for 
Ontario, but it was rejected in Ireland in Bell v. Great Nor. By./ 
and in England in Wilkinson v. Downton* and in Dulieu v. 
White. 5 • 

2. Ewing v. Pittsburgh etc. B. Co..* 

The wrong of which Ewing complained was a collision of cars 
upon the railway of the defendant company, in consequence of 
which the cars were broken, overturned, and thrown from the 
track, and fell upon the lot and premises of plaintiff, and against 
and upon the dwelling house of plaintiff, and subjected her to great 
fright, alarm, fear, and nervous excitement and distress, whereby 
she became permanently weakened, sick and disabled. In denying 
the right of recovery the court said : 

' ' If mere fright, unaccompanied with bodily injury, is a cause of action, the 
scope of what are known as accident cases will be very greatly enlarged ; for in 
every case of a collision on a railroad the passengers, although they may have 
sustained no bodily harm, will have a cause of action against the company for 
the 'fright' to which they have been subjected." 

All of this is very true, and in accord with the overwhelming 
weight of authority, but the writer fails to see the pertinency of 
its application to this case. It was upon a demurrer. The com- 

2 25 Ont. App. 437. s (1901) 2. K. B. 669. 

* 26 T_. R. Ir. 428. • (1892) 147 Pa. St. 40, 14 L. R. A. 666. 

* (1897) 2 Q. B. 57. 
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plaint alleged that she "then and there became sick and disabled, 
and continued to be sick and disabled, from attending to her usual 
work and duties, and suffered and continues to suffer great mental 
and physical pain, etc." Here, it seems, was a distinct allegation 
of physical, or bodily injury, resulting, it is true, from fright, but 
it is not an allegation of mere fright. The court evidently thinks 
there can be no physical or bodily injury without impact, for the 
opinion proceeds: 

"What duty did the company owe this plaintiff? It owed her the duty not 
to injure her person by force or violence ; in other words, not to do that which, 
if committed by an individual, would amount to an assault upon her person. 
But it owed her no duty to protect her from fright, nor had it any reason to 
anticipate that the result of a collision on its road would so operate on the mind 
of a person who witnessed it, but who sustained no bodily injury thereby, as to 
produce such nervous excitement and distress as to result in permanent injury ; 
and if the injury was one not likely to result from the collision, and one which 
the company could not have reasonably foreseen, then the accident was not the 
proximate cause." The court defines proximate cause and holds that " Tested 
by this rule, we regard the injury as too remote." 

Then, citing authorities denying a recovery for mere fright, 
affirmed the judgment of the court sustaining the demurrer. 

3. Haile v. Texas etc. R. Co. : 7 

Plaintiff's ward, J. T. Haile, was a passenger on a train of de- 
fendant company, which was negligently and suddenly precipitated 
through a burning bridge, completely wrecked and destroyed by 
fire. The shock from the accident was so great that it hurled J. 
T. Haile from his seat to the floor, where he lay utterly helpless 
and prostrated by the shock, and unable to move. He was carried 
from the wreck, and, on account of his condition and that of the 
surrounding country, was placed, in the midst of wounded and 
dying, in full view of the burning train. He was put on a relief 
train, which was subsequently negligently run into by a switch 
engine, and he was again knocked off his seat. 

The result of all this fright, shock, excitement, accidents and 
hardships was that he became hopelessly insane. The demurrer to 
the plaintiff's petition was sustained by the circuit court, and its 
judgment affirmed on appeal. Toulmin, District Judge, delivered 
the opinion, and, after discussing proximate cause and damages, 

' (1894— U. S. C. C. A.) 60 Fed. 567, 23 L. R. A. 774. 
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and approving Judge Dillon's definition "that insanity is the ex- 
istence of mental disease," said : 

"While the defendant, as a common carrier, had reason to anticipate that an 
accident would cause physical injury, and would produce fright and excitement, 
it had no reason to anticipate that the latter would result in permanent injury, 
as a disease of the mind, or any other disease that might be caused by excite- 
ment, exposure, and hardship sometimes incident to travel. If the disease was 
not likely to result from the accident, and was not one which the defendant 
could have reasonably foreseen, in the light of the attending circumstances, 
then the e ccident was not the proximate cause. The defendant had no reason 
to anticipate that the result of an accident on its road would so operate on Haile's 
mind as to produce disease — the disease of insanity — any more than that the 
exposure and hardships he suffered would produce grippe, pneumonia, or any 
jther disease. He sustained no bodily injury by the accident, so far as the 
petition shows ; but it caused a shock and an excitement, which, under his 
peculiar mental and physical condition at the time, resulted in insanity. The 
defendant owed him the duty to carry him safely, not to injure his person by 
force or violence. It owed him no duty to protect him from fright, excitement, 
or from any hardship that he might subsequently suffer because of the unfor- 
tunate accident." 

The court based its decision, in part, on the dictum of Mr. Jus- 
tice Miller in Scheffer v. Washington City etc. R. Co., 8 which was 
an action for death by suicide while insane, the insanity having 
resulted from injuries received in a wreck. There the action was 
for death, and the court very properly held that the proximate 
cause thereof was the man's own act. But the following language 
concluded the opinion: 

"His insanity, as a cause of his final destruction, was as little the natural or 
probable result of the negligence of the railway officials, as his suicide, and 
each of these are casual or unexpected causes, intervening between the act 
which injured him, and his death." 

4. Mitchell v. Rochester Ry. Co.: 3 

The plaintiff was standing on the street. A horse-car of de- 
fendant was negligently driven so close to her that she stood be- 
tween the horses' heads when they were stopped. She became 
frightened, excited, and unconscious, and the result was a mis- 
carriage and consequent illness. The order of the trial court 
granting a nonsuit was affirmed. Martin, J., in delivering the 
opinion of the court, said : 

"We think the most reliable and be6t considered cases, as well as public 
policy, fully justify us in holding that the plaintiff cannot recover for injuries 

« 105 U. 8. 249., 26 Law Ed. 1070. » (1896) 151 N. Y. 107, 31 L. R. A. 78. 
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occasioned by fright, as there was no immediate personal injury 

If it be admitted that no recovery can be had for fright occasioned by the negli- 
gence of another, it is somewhat difficult to understand how a defendant would 
be liable for its consequences. Assuming that fright cannot form the basis of 
an action, it is obvious that no recovery can be had for injuries resulting there- 
from. That the result may be nervous disease, blindness, insanity, or even 
miscarriage, in no way changes the principle. These results merely show the 
degree of fright, or the extent of the damages. The right of action must still 
depend upon the question whether a recovery may be had for fright. If it can, 
then an action may be maintained, however slight the injury. If not, then 
there can be no recovery, no matter how grave or serious the consequences. . 
. . . It is quite obvious that the plaintiffs injuries do not fall within the 
rule as to proximate damages. The injuries to the plaintiff were plainly the 
result of an accidental or unusual combination of circumstances, which could 
not have been reasonably anticipated, and over which the defendant had no 
control, and hence her damages were too remote to justify a recovery in this 
action." 

5. Braun v. Craven: 10 

Craven owned the house in which Emma Braun was living. She 
was packing her goods preparatory to moving out when Craven, 
who had come to collect his rent, suddenly appeared at the door, 
and in a loud voice, and with wild gesticulation, ordered her not 
to move, and threatened her with arrest. The woman was greatly 
excited, shocked and frightened by Craven's conduct and her con- 
dition resulted in St. Vitus dance. The jury in the trial court 
found for the plaintiff, and assessed her damages at $9,000. The 
Appellate Court for the First District set aside the verdict, re- 
versed the judgment for the plaintiff, and entered judgment for 
the defendant on the ground that there was no right of recovery 
on the pleading and facts. The Supreme Court affirmed the judg- 
ment of the Appellate Court, and speaking through Phillips, J., 
said : 

"The principle is, damages which are recoverable for negligence must be 
such as are the natural and reasonable results of defendant's acts, and the con- 
sequences must be such as, in the ordinary course of things, would flow from the 
acts, and could be reasonably anticipated as a result thereof. . . . Appellee, 
in this case, was on the premises to collect rent, as he lawfully might, without 
any knowledge of the nervous condition of the appellant ; and it cannot be said 
that his manner, language, or gestures, or declared purpose of preventing the 
removal of the household effects of his tenants, were naturally and reasonably 
calculated to, or that it might be anticipated that they would, produce the 
peculiar injury sustained by the appellant. It could not have been reasonably 

10 (1898) 175 111. 401, 42 L. R. A. 199. 



240 8 VIRGINIA LAW REGISTER. [Aug., 

anticipated by the appellee that any injury therefrom could reasonably have 
resulted." 

To illustrate the incorrectness of the principle of the Purcell and 
Bell cases, 11 the following case was supposed : 

"Two trains might be passing on a double-track road, one carrying passengers, 
and the other freight, and, at the moment when the engine of the freight train 
is immediately opposite a passenger car, it might become necessary to sound a 
whistle, whose effect might be to startle and greatly frighten a nervous person 
in the passenger car ; and the fact that a whistle unexpectedly sounded would be 
calculated to startle and frighten a nervous person, and that such fright might 
produce a nervous shock that would cause physical injury, under the principle 
announced in the Purcell and Bell cases, would authorize a recovery." 

It is respectfully submitted that there is nothing in either of the 
cases cited which would authorize a recovery in the supposed case. 
In the cases of Bell and Purcell there was negligence. In the sup- 
posed case the blowing of the whistle was a necessary act, and, if 
so, it was not a negligent act, and not being a negligent act, any 
hurt which flowed from it would be damnum absque injuria. 

6. Cleveland etc. Ry. Co. v. Stewart: 12 

Mrs. Stewart was frightened by the negligence of defendant in 
starting its train in such a manner as to endanger the life of her 
daughter, and the fright and shock permanently injured her health. 
Held, Following Mitchell v. Ry. Co., Ewing v. R. Co., Haile v. R. 
Co., Braun v. Craven,™ and cases of that type, that, "as the theory 
of the complaint, as determined from its leading allegation, was 
to recover for an injury caused by fright only, not connected with 
any physical injury to the plaintiff, the complaint failed to show 
that the negligence of the defendant was the proximate cause of 
the injury, and did not state a cause of action." 

7. Gashins v. RunJcle: 14 

Defendant, knowing plaintiff's delicate condition, came upon her 
husband's premises and engaged in a violent quarrel, used abusive 
language, and refused to leave until the husband produced a re- 
volver. Defendant's acts caused plaintiff great mental shock and 
rendered her unconscious. Held, Following Cleveland etc. Ry. v. 
Stewarts That the complaint did not state a cause for action. 

"Infra. " (1900— Ind.) 58 N. E. 740. 

i2(1900-Iiid.)56N.E917. "Supra. 

13 All supra. 
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Thus, it appears, recovery was denied by the courts in the fore- 
going cases because the damages were too remote, but it is not be- 
lieved that they illustrate correct applications of the doctrine of 
proximate cause. When they argued themselves into the belief, 
and held as a matter of law, that certain physical injuries cannot 
be the natural and probable consequence of negligence which cause 
fright or nervous shock, it is submitted, with all respect, that they 
achieved a triumph for psychology at the expense of physiology. 18 
This appears to be demonstrated not only by the medical text 
writers cited, and by the arguments of courts which allow a re- 
covery in such cases, but by the argument of the Supreme Court of 
Massachusetts which denied a recovery, but for other reasons. In 
each of the cases there was negligence, proven or admitted, and it 
was proven or admitted, that physical or bodily injury directly 
flowed therefrom through fright or nervous shock. It is true that 
a person is not liable for all the consequences which may possibly 
be caused by his negligence, yet if it be shown that a certain bodily 
injury is, physiologically, the natural and probable consequence 
of the effect of the negligence, and that the act or omission would 
have been negligence as to any person similarly situated, the in- 
jured party's previous condition makes no difference, and it is not 
necessary that the final injury in its precise form should have been 
foreseen. 17 

8. Spade v. Lynn etc. R. Co. : 18 

The jury were instructed that a person cannot recover for mere 
fright, fear, or mental distress, occasioned by the negligence of 
another, which does not result in bodily injury, but that, when the 
fright or fear or nervous shock produces a bodily injury, there may 
be a recovery for that bodily injury, and for all the pain, mental 
or otherwise, which may arise out of that bodily injury. The ex- 
ceptions taken to this instruction were sustained by the Supreme 
Judicial Court. 

Allen, J., delivering the opinion of the court, said : 
" The case calls for a consideration of the real ground upon which the 
liability or nonliability of a defendant guilty of negligence in a case like the 

16 Taylor's Med. Jur. (12th ed.) 315 ; Osier, Prln. and Prac. Med. (1892) 981 ; Park's 
Surgery (3d ed.) 203. 

" Cases cited In Brown v. Chicago etc. R. Co., 41 Am. Rep. 46; note to Gllson t>. Del. 
etc. Canal Co., 36 Am. St. Rep. 802 ; cases Infra. 

18 (1897) 168 Mass. 285, 38 L. R. A. 532. 
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present depends. The exemption from liability for mere fright, terror, alarm, 
or anxiety does not rest on the assumption that these do not constitute an actual 
injury. They do in fact deprive one of enjoyment and of comfort, cause real 
suffering, and, to a greater or less extent, disqualify one for the time being from 
doing the duties of life. If these results flow from a wrongful or negligent act, 
a recovery therefor cannot be denied on the ground that the injury is fanciful 
and not real. Nor can it be maintained that these results may not be the direct 
and immediate consequence of the negligence. Danger excites alarm. Few 
people are wholly insensible to the emotion caused by imminent danger, though 
some are less affected than others. It must also be admitted that a timid or 
sensitive person may suffer, not only in mind, but also in body, from such a 
cause. Great emotion may, and sometimes does, produce physical effects. . . 
. . A physical injury may be directly traceable to fright, and so may be 
caused by it. We cannot say, therefore, that such consequences may not flow 
proximately from unintentional negligence ; and, if compensation in damages 
may be recovered for a physical injury so caused, it is hard, on principle, to say 
why there should not also be a recovery for the mental suffering when not 
accompanied by any perceptible physical effects. It would seem, therefore, that 
the real reason for refusing damages sustained from mere fright must be some- 
thing different, and it probably rests on the ground that in practice it is impos- 
sible satisfactorily to administer any other rule." 

After announcing the rule that there should be no recovery even 
for physical injuries, where there is no injury to the person from 
without, the opinion concludes: 

"The logical vindication of this rule is that it is unreasonable to hold per- 
sons who are merely negligent bound to anticipate and guard against fright and 
the consequences of fright, and that this would open a wide door for unjust 
claims, which could not successfully be met." 

Thus Judge Allen repudiates the reasoning upon which the pre- 
vious cases rest. And it is true, as he says, that recovery is denied 
for mere fright because it is not practical to assess the damages, 
but the reason for this is, as given by the courts, that you cannot 
fairly estimate damages for an injury not evidenced by some 
physical effect on the person. 19 But when a case arises in which 
the injury is shown by its physical effect, they add another qualifi- 
cation and say that they meant "physical effect or injury from 
without." 

But why is it unreasonable to hold a person liable for the conse- 
quences of his negligence merely because fright or nervous shock 
is one link in the chain of causal connection? Is it an answer 
to say that otherwise there would be a flood of unjust claims that 
could not be met ? There can be no doubt that many unjust, and 

"Connelly v. W. V. Tel. Co., 7 Va. Law Reg. 704. 
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unsuccessfully met, claims have arisen out of the statutes author- 
izing a recovery for death by wrongful act, but this would hardly 
be seriously urged as a reason for their repeal. That an unjust 
claim may be successfully prosecuted under a law is no satisfactory 
reason for denying the right of recovery to a man who has a just 
one. 

9. Smith v. Postal Tel. Cable Co.: 20 

It was here held that no recovery can be had for sickness due to 
the purely internal operation of fright caused by a negligent act, 
even if the negligence was gross and the party in fault ought to 
have known that the result would follow his act. This is probably 
the most extreme case of its type. 

Holmes, C. J., said: 

" The point decided in Spade v. Lynn & B. B. Co., 168 Mass. 285, and White 
v. Sander, 168 Mass. 296, is not put as a logical deduction from the general 
principles of liability in tort, but as a limitation of those principles upon purely 
practical grounds." 

And, in speaking of the rule adopted in those cases, "it cannot 
be avoided by calling the negligence gross, and alleging that the 
defendant ought to have known that the result complained of 
would follow his act." 

But why is it not just as practicable for a jury to assess damages 
for a given physical injury which results from a nervous shock, as 
for the same injury which results from a physical shock? They 
assess damages for the final result. They either can do that or they 
cannot. If it be admitted that they can, then it is entirely irre- 
spective of the character of the various links in the chain of causal 
connection between the negligence and the injury. Its practic- 
ability is demonstrated by the fact that it is done in England, Ire- 
land, Texas, Minnesota, California, Wisconsin, and South Carolina. 

Suppose two pregnant women, A and B, are passengers on a car. 
A collision occurs through the negligence of the company. A is 
thrown from her seat and the physical shock produces a miscar- 
riage and consequent illness. B is not thrown from her seat, but 
from fright and nervous shock, and as a natural and reasonable 
consequence thereof, has a miscarriage and consequent illness. 
Both injuries are physically the same, and both are caused by the 
same negligence, but, in Massachusetts, A can recover and B can- 
not, because it is practicable to assess A's damages, and not so to 

9— Mass.) 47 L. R. A. 323. 
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assess B's. This, Mr. Watson says in his late work, 21 "savors not 
only of injustice, but absurdity." 

In Homans v. Boston El. By. Co., 2i which was an action to re- 
cover damages for injuries sustained by plaintiff, caused by receiv- 
ing a slight blow in consequence of a collision on the train on 
which she was riding, and afterwards suffering from nervous 
shock, where the question was as to liability for the nervous shock, 
it was Held, Holmes, C. J., delivering the opinion, that, "the trial 
judge correctly allowed plaintiff to recover for the shock if it re- 
sulted from a jar to her nervous system which accompanied the 
blow to her person, it being understood that the jar to her nervous 
system was due to the same cause as the blow, and both to the de- 
fendant's fault." 

In Ford v. Schliessman 23 the doctrine of the Coultas, Spade, 
Smith and Mitchell cases 24 was approved. 

Great stress is laid by some of the courts, in denying the right 
of recovery in such cases, upon the plaintiff's previous condition, 
delicate or nervous or otherwise abnormal; that it would prevent 
a recovery because it rendered plaintiff more liable to injury, and 
such condition could not be reasonably anticipated by defendant. 

This is not sound doctrine. It is true that there is no higher 
duty not to injure a person in abnormal condition, where such con- 
dition is not known, than one in normal condition, but where the 
act or omission would be negligence to a person in any condition, 
then the negligent party cannot plead that the injured party's 
condition rendered him more liable to injury, nor can he show that 
the injury would have been less had the victim been in better con- 
dition, but he must answer for the whole consequence of his act. 25 

In the Spade case it is said : 

" If the defendant's servant did commit an unjustifiable battery on the plain- 
tiff's person, the defendant must answer for the actual consequences of that 
wrong to her as she was, and cannot cut down her damages by showing that the 
effect would have been less upon a normal person. The measure of the defen- 
dant's duty in determining whether a wrong has been committed is one thing ; 
the measure of liability when a wrong has been committed is another." 

a Damages for Personal Injuries, p. 509. * 5 Am. & Eng. Encyc. Law (2d ed.) 694 ; 

«.». ™ ,. ,™, Purcell v St. Paul City By., infra; 

:»Mass.Feby.lB02. B e U „. Qt . Northern Ry. Co., infra ; 

as nunn— Wis\ rs N w 7KI Dulieu v. White, infra; 8. V. R. R. v. 

" (lauu Wis) Si JN. W. 7bi. Moose, 83 Va., 827; Spade v. Lynn etc. 

* Supra. R. Co. 172 Mass. 488. 
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In the Dulieu case, Kennedy, J., said : 

"If a man is negligently run over or otherwise negligently injured in his 
body, it is no answer to the sufferer's claim for damages that he would have 
suffered less injury, or no injury at all, if he had not had an unusually thin 
skull or an unusually weak heart." 

In a second paper we shall consider the cases affirming the right 
of recovery for injuries due to fright or nervous shock, without 
impact. 

Richmond, Va. George Ainslie. 

(To he continued.) 



ABBOGATION OF THE FELLOW-SERVANT DOCTRINE 
WITH REFERENCE TO RAILROAD EMPLOYEES. 



I. Scope of article. 

This article is intended as a mere discussion of the legal aspects 
of the questions now confronting the bench and bar of Virginia, 
regarding the liability of railroad companies for injuries to their 
servants. The late fellow-servant doctrine will only be briefly re- 
verted to for a more thorough understanding of its abolition. By 
the new Constitution of this State, and the Acts of the last General 
Assembly, a radical change has been wrought in the law of fellow- 
servant, and it is with the legal effect of this innovation that this 
article proposes to deal. 

II. Origin and extent of fellow-servant rule. 

One of the earliest and most fundamental principles of the com- 
mon law is embodied in the maxim, sic utere tuo ut alienium non 
Icedas. This broad rule is, however, qualified to the extent, that 
though a man is liable for his own tortious acts, he is not respons- 
ible for the tortious acts of another. It was, therefore, as excep- 
tion to this rule, that a master became liable for the wrongful act 
or neglect of his servant done within the scope of his employment. 
But this exception has now become so well established that it is 
usually considered as a general rule in itself, known as respondeat 



